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ALARCON, Circuit Judge Dissenting
I respectfully dissent. I would dismiss this appeal. The intervenors (“the

Sierra Club”) appeal from the grant of summary judgment in favor of the
plaintiffs. After final judgment was entered, but before the time expired for the
United States Department of Agriculture to file an appeal, the Sierra Club filed a
motion to intervene as a matter of right pursuant to Rule 24(a) of the Federal Rules
of Civil Procedure. The Sierra Club also requested intervention pursuant to Rule
24(b) of the Federal Rules of Civil Procedure. The motion states: “If this Court
denies Applicants’ motion for intervention as of right, Applicants should be
allowed to intervene permissibly.” The Sierra Club submitted a proposed order for
the district court’s signature which reads as follows:

Upon consideration of the Motion of Sierra Club, et al,

for leave to intervene, at docket #82 and all materials

submitted in support thereof and opposition thereto, the

Court finds that intervention as a matter of right is

warranted. It is therefore ORDERED that the motion is

GRANTED. Sierra Club, The Wilderness Society, and

Sitka Conservation Society are hereby granted leave to

intervene as defendants for purposes of appeal and to

participate in any future proceedings in this matter. The
Clerk is directed to file the Answer lodged by the




Intervenor-Defendants.
(Emphasis added). The district court signed the order submitted by the Sierra
Club. In the proposed order, the Sierra Club did not refer to its alternative
suggestion that it “should be allowed to intervene permissibly.” Thus, the Sierra
Club appears to have abandoned its request for permissive intervention pursuant to
Rule 24(b) because it failed to include language in its proposed order granting
permission to intervene permissively.

Following the publication of Kootenai Tribe v. Veneman, 313 F.3d

1094 (9th Cir. 2002), we asked the parties to file supplemental briefs regarding the
applicability of that decision to the question whether the Sierra Club had standing
to intervene in this appeal. In its response, the Sierra Club asserted that it had
standing to “intervene permissively” pursuant to Rule 24(b). The Sierra Club
contends that “[t]he language and context [of the order granting intervention]
reveal that the district court intended to grant intervention on either basis.” [
disagree.

Contrary to the Sierra Club’s representation to this court, the district court
did not grant permissive intervention pursuant to Rule 24(b). It granted
intervention pursuant to Rule 24(a) because “intervention as of right is warranted.”

The Sierra Club did not seek reconsideration of the district court’s order so as to
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reflect that permissive intervention was also granted, nor did the Sierra Club file a
protective appeal from the court’s implicit denial of the Sierra Club’s alternative
request for permissive intervention.

The Majority holds that Kootenai compels us to hold that “the district
court’s ruling under Rule 24(a) was erroneous.” I agree. The Majority then states
that the issue regarding whether permissive intervention may be allowed under
these circumstances “was preserved.” The Majority states that “the district court
did not reach this issue.” This conclusion is contrary to the Sierra Club’s
representation to this court that the district court granted permissive intervention.
The Majority has failed to explain the basis for its conclusion that the issue
regarding whether the Sierra Club was entitled to intervene permissibly was
“preserved.” It clearly was not preserved in the district court because the Sierra
Club did not refer to Rule 24(b) or permissive intervention in the order it prepared
for the trial judge’s signature, nor did it ask the court to reconsider or correct the
order.

Assuming arguendo that the district court failed to rule on the Sierra Club’s
alternative motion for permissive intervention pursuant to Rule 24(b), the Sierra
Club failed to file a protective appeal requesting an order from this court

remanding this matter to the district court for a determination whether the record
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supported permissive intervention in the event that the district court erred in
granting intervention as a matter of right.

The Majority’s disposition of this matter has given the Sierra Club the
opportunity for piecemeal trials and appeals on the question whether intervention
should be granted under Rule 24(a) or Rule 24(b). The Majority’s remand order is
even more curious in light of the representation of the Sierra Club that it has
already been granted permissive intervention by the district court.

I would dismiss this appeal as required by the law of this circuit.
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